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13 November 1959

MEMORANDUM FOR THE RECORD

SUBJECT: Processing Required in License Application Lacking Answers
to Security Questions

l. In the case of Graham v. Richmond decided on 5 November 1959 by
the Circuit Court of Appeals for the District of Columbie, it was held
that an application for a document which would emable one to be employed
on a private vessel in the United States Merchant Marine must be given
consideration by the Coast Guard even though the applicent refused to
answer questions on constitutional grounds relating to his connection
with Communist Party orgenizations. Because Graham had refused to ansver
3 out of 14 questions the Coast Guard had not processed the application
so that in effect Graham was precluded from obtaining employment in the
Merchant Marine.

2. The Court felt that mere failure to furnish requested information
should not automatically disquelify Graham. According to the 2-1
opinion, under 50 USC 191, Executive Orders and regulations, refusal to
answer in and of itself is not enough for rejection of an application;
Graham's right to employment must be measured by the standards set out by
the President and Coast Guard Commandant: "The Commandent is satisfied
that the character and habits of life of such persons are such &8s to
authorize the belief that the bresence of the individual on board would mnot
be inimical to the security of the United States." The Court found that
by regulation the Coast Guard had not provided for rejection of an application
short of a hearing. Therefore, the Court reasoned if the Commandant is not
Asatisfied without a hearing as to the security qualifications of the
applicant, Graham was entitled to the processing of the application in the
manner which the regulations do provide. The opinion states that he may
not be able to satisfy the Coast Guard, but he is entitled to the opportunity
to try.

3. In a vigorous dissent, Judge Burger contended that the Coast Guard
was entitled to a completed application on which to act. Up to the time
Grahem's completed epplicetion was received, Judge Burger believed that
Graham's application had no status and the question of a hearing is thus
premature. STATINT
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22 April 1958

MEMORAITDUM FOR THE RECORD

SUBJECT: Security Ciesranse Reveeation

1. In Greerve v. McBlroy decided by tne Y.8. Court of Appesls for the
District of Colurbia on 17 Aprii 1858, *he revocaiicu of & securlity
clearance by the Secretary of the Savy wes challenged. The apoellant wvag
en employee of a2 privete corporavicn nolding Defense PRenoriment centracts,
end he hed clearance for andeccess 4o clessitled in? Sicne A Distriet
Court order dismissed his complaing for leck of a Justiciclle centroversy,
(150 F. Supp 958) end this court affiramed.

2. Greene wos dismissed from his position as Viee Fresidens apd Gensral
Yopeger of ERCO foilowing receipt by BRSO of a Letier frca the Secretery cof
the Kevy dated 17 Aoril 1933 wailck stated thet Gresnc's access o Kevy
clasgified security informailon was "inconsisvens with the best inbterests
of mational security”, and vegquested ZRUC to excluie Greepe "from any pers
of your planis, factories or sites et vaich classlified Nevy vrolechs are
belng cerried out ami %o ber Km sccesy to ell Nevy ciassified secuwrlty
informetlon.” Greenz requested end wes accorded extonstun edministrative
neerings end wes informed in March 1955 Zumt the originnl decision wos
aftlirmed.

3. The relicf Greene sought in the Courts wes e declareticn that he
was varred from access to classified informetion in & maurcr which viociatesd
the Comstitution 2nd a2lgo he zought & court owder reshoring Bim o status
guo_ente which would have wede 14 possitle for HRCO 3o revirve him. Fe
wes fired from an $18,00C a year position at ERCC apd nad heen doing drafting
since his dismissal at arcund $4,000 g yesr. )

bk, In an opinion by Judge Weshirgton, tre Cours he.d wnat Ceongress in
the Armed Services Procurement Act of 1947, 62 Sted, 2L; b1 UsC 151-61 (1952)
gave to the Secretery of Deferse “trosd diseretica to determine in what
ranner the 'charecter, ingredlents, or components | overed by 1¢s conbracts
to purchese supplies shculd be sefeguanied fron disclocura. ‘The Court
declded that 1t did not nesd to determine whethar she "kcusckeeping statute”,
> USC 22 wes "an independent source of execuilve authority for wilthholding
defense or other types of exccutive informasion,

5. Executive Orders 0501 and 1its predecessoy 1000 spaeidical?
department heats o peke "appyapri@ﬁ@‘przvisicn Tor safeheeﬁimg clagpified
defense informeticn in accord with congressional autierizaticon of the depari-
ment head %0 enter inda nezotinted contreste. ”
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6. To preserve the national existence, according to the opinion,
"the Secretary hes, and of necessity must have, wide latitude in designating
persons quelified for access to classified defenmse informetior in situstions
like the present", nemely where the problem reletes to the selection of persons
to be given thet information for the purpese of designing or producing for
the Govermment defense waterials. The general progrem for indusiriel security,
as reflected in the reguletions which gulde the Secretsry and his subordinstes
in classifying and designating, does not excesd the Secretary's authority.
The reguletions did not operate to deprive Greene of his cccupstion without
due process, but rather the Govermment denied him access "under & program
having & direct relationship o the requirements of tne natlonal deferse,
ard not inherently unresscnable in its coverage. "

T. Greene's contention thet he was not confromted with hisz acecusers
vas dismlssed by the court which said that "mandat@ry cenfrontation with
accusers is unknown . . . in dismissals of Federal employees, and hes been
since the beginning of our Covernment. Surely appellant is entitled o
no wore . . ." Als0, no court has "actually ordered the Covernment to
disclose informetion comtrary %o its own wishes" but the cowrt recegnized
that in sowme instences the Government has been penslized for its refusel
to disclose informetion. But, "no court has yet forced the Govermment to
choose between . . . altermatives - either of which might compronise the
security of the country."

8. The reality of the injury dces not meen that Greene is "entitled,
without more to Judicial relief." In discussing the fact thet there wes no
Justiciable controversy the court hed this %o say as to 1ts role (or lack
of 1t) in security cases:

"Por & court to heer de novo the evidence es %o Greenes fitness
to be assigned to & particuler kind of confideniiel work would be &
bootless task, iavolving judgements remote froem the experience and
competence of the Judiclary. Indeed, any reeningful Judgement in
such matters must rest onm considerations of policy, and decisions as
to comperative risks, appropriate only 1o the executive brench of the
Govermment. It must rest also on & mass of informeticn, much of it

secret, not appropriste for judicial eppraisal,” STATIN
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